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. INTRODUCTIO






Il.  STATEMENT OF INTEREST
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approved by citizens. 1d.

Contemporary forms of direct democracy took root at the turn of the
twentieth century fias part of the Progressive agenda of the eraé largely in Western
States.0 Ariz. State Leg. v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 794
(2015); see generally, Nathaniel Persily, The Peculiar Geography of Direct
Democracy: Why the Initiative, Referendum and Recall Developed in the American
West, 2 Mich. L. & Poldy Rev. 11 (1997). The modern tools of direct democracy
are the ballot initiative and referendum. The initiative is a positive check on the
legislature. It allows people of a state or locality to propose and pass laws by
popular vote. The referendum is a negative check. It allows citizens to reject laws
enacted by their elective representatives. Both tools enable fiordinary citizens to
Intervene in the democratic process when their representative officials [are] not

carrying out their wishes.o
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legislation6 on equal footing with the representative legislative body.0 Ariz. Indep.
Redistricting Comm’n, 576 U.S. at 795 (citing Queen Creek Land & Cattle Corp.
v. Yavapai Cnty. Bd. of Supervisors, 108 Ariz. 449, 451 (1972); Cave Creek
Unified Sch. Dist. v. Ducey, 233 Ariz. 1, 4 (2013)). And this provision of initiative
power was not an afterthought. Rather, firecords of the constitutional convention,
together with the language of the [] constitution, show clearly that it was the
opinion of the delegates who adopted and signed it that its provisions [regarding
initiatives] were among the most important to be found therein.0 Whitman v.
Moore, 59 Ariz. 211, 218 (1942), overruled on other grounds by Renck v. Super.
Ct. of Maricopa Cnty., 66 Ariz. 320 (1947); see also Pedersen v. Bennett, 230
Ariz. 556, 558 £ 7 (2012) (AArizona has a strong policy supporting the people's
exercise of this power.0); League of Ariz. Cities & Towns v. Brewer, 213 Ariz. 557,
559 £ 9 (2006) (recognizing right to initiative as fifundamental0); Arizonans for
Fair Elections v. Hobbs, 454 F. Supp. 3d 910, 913 (D. Ariz. 2020) (characterizing
the right to enact laws via initiative as fisacrosancto).

2. The Ballot Initiative Process Fosters Democratic Values

Ballot initiatives reflect two core principles of American democracy. First,
citizen-drafted laws underscore that all power flows from the people. Although
f[t]he Framers may not have imagined the modern initiative process in which the

people of a [s]tate exercise legislative power coextensive with the authority of an
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institutional legislature,0 the fiinvention of the initiative was in full harmony with
the Constitutionds conception of the people as the font of governmental power.o
Ariz. Indep. Redistricting Comm’n, 576 U.S. at 8109.

Second, initiatives facilitate the institutional diversity envisioned by our
federalist system. fiOne of federalismds chief virtues, of course, is that it promotes

innovation by allowing for the possibility that da single courageous State may, if its
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B.  Restrictions on How Petition Circulators are Paid Constitutes a
Severe Burden on First Amendment Rights and Cannot Survive
Strict Scrutiny

The First Amendment, as applied to the states through the Fourteenth
Amendment, prohibits states from enacting laws that fiabridg[e] the freedom of
speecho guaranteed by the First Amendment. Mclintyre v. Ohio Elections Comm’n,
514 U.S. 334, 336 & n.1 (1995). The petition circulation process represents the
highest form of political expression because it necessarily entails fi[the] unfettered
interchange of ideas for the bringing about of political and social change[] desired
by the people.o Buckley v. Valeo, 424 U.S. 1, 14 (1976) (quoting Roth v. United
States, 354 U.S. 476, 484 (1957)). Restrictions on how petition circulators are paid
are a fidirect restraint on [the] freedom of expression of [those] desiring to engage
in political dialogue concerning a ballot measure.o0 Citizens Against Rent Control v.
City of Berkeley, 454 U.S. 290, 299 (1981). Accordingly, restrictions on the

petition circulation process are a severe burden on the initiat
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against undue hindrances to political conversations and the exchange of ideas.0
Buckley v. Am. Const. L. Found., Inc., 525 U.S. 182, 191792 (1999). iTo balance

these competing concerns, the Supreme Court dédevised [the

17



A regulation imposes a severe speech restriction if it fisignificantly impair[s]

access to the ballot, stifle[s] core political speech, or dictate[s] electoral outcomes.o
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Initiative Process: How Democratic is it?, 64 Mont. L. Rev. 35, 57 (2003) (iThe
main hurdle that most initiative proponents face is finding enough people willing
and able to dedicate a large number of hours to gathering signatures.o); Todd
Donovan, Shaun Bowler, David McCuan & Ken Fernandez, Contending Players
and Strategies: Opposition Advantages Initiative Campaigns, in CITIZENS AS
LEGISLATORS: DIRECT DEMOCRACY IN THE UNITED STATES, at 97 (Ohio State
Univ. Press 1998) (fiSignature gathering has now become the single-largest
expense for many proponentsé campaignsé 0). Restrictions on how signature-
gatherers can be paidd such as prohibiting pay-per-signature paymentsd infringes
on First Amendment protections by preventing initiative proponents from
fiselect[ing] what they believe to be the most effective meanso to circulate
petitions. Meyer, 486 U.S. at 4237124. Prohibiting pay-per-signature is particularly
limiting, as it is one of the most productive and cost-effective ways to gather
signatures. See, e.g., David Brancaccio, Alex Schroeder, and Erika Soderstrom,
The cost of getting citizen-led initiatives on the ballot has nearly doubled since
2020, Marketplace.org (Nov. 7, 2022), available at
https://www.marketplace.org/2022/11/07/the-cost-of-getting-citizen-led-initiatives-

on-the-ballot-has-nearly-doubled-since-2020 (noting that advoca
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signature payments reduces the financial incentives that drive productivity and
effectiveness in the petition circulation process. As a result, the prohibition could
reduce the pool of petition circulators in Arizona which would not only make the
signature-gathering process far more burdensome and expensive, but also reduce
the likelihood that petition circulators will be able to obtain enough signatures and
put initiatives on the ballot.

Although the Ninth Circuit held that an Oregon law banning per-signature
payments did not severely burden First Amendment rights in Prete v. Bradbury,
438 F.3d 949 (9th Cir. 2006), that case is distinguishable in several ways. First, as
noted above, the Arizona Constitution provides robust free speech protections that
are even broader than those protected by the First Amendment and the Oregon
Constitution. See Stummer, 219 Ariz. at 142743, £ 15, £ 17 (Arizona courts
fihaveé stated that Article 2, Section 6 has dgreater scope than the First
Amendment.00). As such, ficore political speecho merits maximal protections.

Meyer, 486 U.S. at 420. This is heightened by the importance of the ballot
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to initiative as ifundamentalo); see also Arizonans for Fair Elections, 454 F. Supp.
3d at 913 (characterizing the right to enact laws via initiative as fisacrosancto).
Second, section 19-118.01, unlike the Oregon law at issue in Prete, imposes
criminal penalties which enhances the severity of the burden on First Amendment
rights. See Meyer, 486 U.S. at 425 (explaining that the burden the state must
overcome to justify a criminal law is fiwell-nigh insurmountableo). Finally, the
government in Prete presented fievidence of the actual existence of fraud and
forgery in the initiative process,0 whereas no such showing was made in this case
(as discussed below). Prete, 438 F.3d at 969. The imposition of criminal penalties
based on an anticipated (but unsubstantiated) threat of fraud constitutes a severe
burden on core political speech and associational rights, especially in light of
Arizonads robust free speech protections and its long-held reverence for the ballot
Initiative process.

2. Restrictions on How Signature-Gatherers are Paid Do Not

Advance a Compelling State Interest and Do Not Meet
Strict Scrutiny

The legislatureds purported justification for enacting section 19-118.01 is to
fiprotect[] the integrity of the initiative process through the prevention of fraudo
which fiis a significant state interest.0 2017 Ariz. Legis. Serv. Ch. 52, A 5(A)(2).
However, the legislature failed to offer concrete evidence of fraud arising from the

use of per-signature payments. Instead, it offered general language from a law
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review article from 2007, which states that fi[t]here is some consensus among
scholars, practitioners, and even some courts that the practice of paying canvassers
based on the number of signatures they collect is directly linked to high levels of

fraud in the signature-gathering process.0 2017 Ariz. Legis. Serv. Ch. 52, A 5(A)(4)
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Initiative process without infringing upon First Amendment rights, most notably
A.R.S. A 19-119.01, which explicitly prohibits fipetition signature fraud.o Because

the petition circulation process requires fithe expression of a desire for political
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conviction can severely hamper an individualds ability to secure employment,

housing, and educationd such that the misdemeanor affects not only the individual
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